That leaves us with six citations to consider.  Four of those cita-
tions are not disputed in the sense that the operator concedes that
there was a violation.  In those cases, he contests only the amount of
penalty proposed. The remaining citations are contested both as to the
fact of the violation and the amount of penalty.

Under section 110(i) of the Federal Mine Safety and Health Act of
1977, certain criteria are to be considered by me in determining the
amount of any penalty assessed.  Those criteria are as follows:  the
operator's history of previous violations.  In this case, I note that
there is no prior history of violations.  The appropriateness of the
penalty to the size of the business of the operator charged.  I note in
this case that the operator had 20 employees at the relevant time and
therefore was a small business.  The third criteria is whether the
operator was negligent.  I will consider that element separately with
respect to each of the citations in this case. The fourth is the effect
of the proposed penalty on the operator's ability to continue in busi-
ness. There has been no allegation in this case that any penalty that I
might impose would adversely affect the operator's ability to continue
in business.  Fifth, the gravity of the violation.  I will also consider
this element separately with respect to each of the citations*  Finally,
the demonstrated good faith of the person charged in attempting to
achieve rapid compliance after notification of a violation.

I am also considering in assessing penalties in this case, the fact
that the Mine Safety and Health Administration has since the date of
these violations modified its policy for initial inspections to what it
calls "C A V" visits.  The policy, which according to the evidence ha*s
been in effect for about a year and a half, allows the operator to have
one advisory inspection wherein no penalties will be assessed.^ In this
case, the inspection on March 16, 1978, leading to the citations herein,
was the first inspection following the enactment of the 1977 Act.
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the requirement that when you have a junction box, you will keep
its inspection and cover plates in place at all times.  The
standard cannot, in my opinion, be construed, as the solicitor
suggests, to require the existence of junction boxes themselves.
No such inference can be drawn from the plain meaning of the
standard.  If MSHA wants to require junction boxes and deems
the existence of junction boxes to be that important, then a
standard should be precisely drawn to cover that particular
problem.  This does not mean to say that a violation might not
have existed under a different standard, but the standard cited,
in my opinion, is inapplicable.  Citation No. 93802 is accord-
ingly vacated.

585espondent has  established that it would
